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Wednesday, 7th April, 1993
JUDGMENT

LORD JUSTICE EVANS: M Justice Mrland will read the
j udgnment of the Court.
MR JUSTI CE MORLAND: A notorist who is suspected of
driving with excess al cohol can be required to give two
speci nmens of breath for testing in an Intoxineter
machi ne at a police station, subject to certainlimted
exceptions under section 7 (3) of the Road Traffic Act
1988 ("the Act"). If the specinen with the | ower
proportion of alcohol exceeds the statutory limt of 35
m crogrames of alcohol in 100 mllilitres of breath but
is below 50 m crogrames then the notorist is given the
statutory option by section 8 (2) of the Act. He "may
claimthat it should be replaced by such speci nen as may
be required under section 7 (4)" and "if he then
provi des such a specinen, neither of the two speci nens
of breath should be used”". The specinen which may be
requi red under section 7 (4) is a specinen either of
bl ood or of urine, and the constable has the statutory
right to decide which of themit is to be, subject to
the follow ng restrictions:-

"but if a nedical practitioner is of the
opi nion that for nedical reasons a specinen of blood

cannot or should not be taken the specinen shall be a
speci men of urine" (Section 7 (4)).

The House of Lords has recently reaffirmed in the D.P.P

V. Wirren [1992] 3 WL.R 884 that the right to decide

whet her the further specinmen should be of blood or urine

2
© Crown Copyri ght



is the constable's and his alone, and that there is no
need for himto invite the driver to express his own
preference for giving blood or urine (page 895E)
Section 7 (4) also cones into play when speci nens of
breath cannot be or are not required at the police
station for one of the reasons given in section 7 (3)

and D.P.P. v. Warren was such a case. Wen breath

speci mens have been given and the notorist's statutory
option arises under section 8 (2), the constabl e nust
explain to himif he exercises the option to provide an
specinmen, then "it will be for the constable to decide
whet her that specinmen is to be of blood or urine and, if
the constable intends to require a specinmen of blood to
be taken by a nedical practitioner, the driver should be
told that his only right to object to giving blood and
to give urine instead will be for nedical reasons to be
determ ned by the medical practitioner"™ (per Lord Bridge
at p.895D).

The present case is concerned with the operation of
the "nmedical reasons” limtation on the police officer's
right to require a specinmen of bl ood under section 7
(4). This was considered by the Divisional Court in

Johnson v. West Yorkshire Metropolitan Police [1986]

R T.R 167 (also noted at 1986 CrimL.R 64), which was
deci ded under the correspondi ng (anended) provisions of
Road Traffic Act 1972. The court held that "the

exi stence of a nedical reason nust be decided by the
medi cal practitioner and not by the police officer, no
matt er how experi enced and wel |l -intenti oned he may be"

(per Gton, J. at p.177G, but this does not nean the
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officer is required "to act as no nore than a nessenger,
obliged to turn out the nedical practitioner whenever

t he suspect contrived to utter a form of words
suggesting a claimfor nedical inmunity. The police
of fi cer cannot have the power to rule upon a nedica

i ssue, but he nust have the power to forma view on
whet her such an issue has been raised at all" (per
Mustill L.J. at p.175E). This judgnent was approved by
t he House of Lords in D.P.P. v. Warren (at p. 8930

The i ssues

The first issue before us is the correct
application of these statutory provisions in a case
where the notorist said, or may have said, that he was
reluctant to give a specinen of bl ood because he was
"afraid of needles". |Is this capable of being a
"medi cal reason" within section 7 (4), or not?

The second issue raised by the applicant, Perry
Colin Quy, relates to the guide known as "Book 116"
whi ch the Essex police, |ike other forces, use on
occasions such as this in order to comply with the
procedures required by the Act. It was held in D.P.P
V. Rous (1992) 94 Cr. App.R 185 that the questions and
answers which the police officer is required to ask and
to record are not an "interview' for the purposes of
the Police and Crimnal Evidence Act 1984 ("PACE"). But
M's Canavan, for the applicant, submts that those of
t he questions and answers which are designed to conply
with the requirenments of section 8 (2) and section 7 (4)

does not constitute such an "interview' and therefore
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are subject to the provisions of, in particular, section
78 of PACE.
Third, there is a procedural issue which will be

further descri bed bel ow.

Hi story

The applicant was charged with the of fence of
driving with excess al cohol and he was convicted by the
Eppi ng Justices on 29th January 1992. He sought to
appeal by way of Case Stated but the Justices' Cerk
wote on their behalf refusing to state a case, followed
by a reference to the facts of the case, apparently in
order to indicate what conclusions the Justices had
reached on the basis of the evidence they heard. The
appl i cant now seeks an order of mandamus requiring the
Justices to state a case, but only in the alternative to
an order for certiorari which would quash the
convi cti on.

Leave to nake the application was granted by the
Queen's Bench Divisional Court on 23rd June 1992.

Nei t her the Justices nor the prosecutor was represented
on that occasion, nor was any evidence filed on their
behal f.

M's Canavan appeared before us on behalf of the
applicant and, to her evident surprise, M Mandel
appeared on behalf of the D.P.P. without prior notice to
her or her solicitors. M Mandel told us that the

D. P. P. had been notified of the hearing only on the
previ ous day, and that he was instructed to appear

solely in order to dispute that the Court had
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jurisdiction to set aside the conviction by order of
certiorari, which the D.P.P. regards as giving rise to
an issue of principle; so far as the application for
mandamus requiring the Justices to state a case is
concerned, he was available to assist the Court but did
not seek to advance any positive case. W should record
that he was requested to and did give such assistance,
whi ch we have found hel pful and we record our
appreciation of it.

"Medi cal reasons”

The applicant's evidence by affidavit before us is
that the two Intoxineter readings were 46 and 43, and it

conti nues: -

"The Sergeant then told nme that it was ny
choice but | could provide an alternative sanple of
blood. | told the Justices that | had told Sergeant
Perrella that | was afraid of needles but that |I had
offered to provide a urine sanple but was not allowed to

do so. In cross-exam nation | disagreed that Sergeant
Perrella had sinply read out the question as witten in
the Book 116. | was quite definite that | offered

urine." (affidavit para.9).

For the purposes of considering the issue of |aw,
we shall assune that the statutory option under section
8(2) was offered to the applicant, that his reply
i ndi cated that he chose to offer a sanple of urine but
gave as his reason for being unwilling to provide a
sanpl e of blood that he was "afraid of needl es", and
that the officer nevertheless insisted that any further
sanpl e shoul d be of blood, not of urine. The officer
was entitled to make this demand, unless the reason

given for refusing to provide a speci men of bl ood was
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capabl e of being a nedical reason within section 7(4) of
t he Act.

The facts in Johnson (above) are conparable but the
conparison is not exact. There, the notorist replied
"No, | don't |like needles". He was then asked a series
of questions set out at page 173 of the report:-

"(Q You say you don't like needles, is there
any reason for you saying this? - (A No, it is just
sonet hi ng t hat happened a few years ago.

(Q What was that? - (A) | went into hospital for sugar
in m water and had a blood test. | fainted when they
stuck the needle in.

(Q Were you told by the hospital staff that you were
not to have needl es stuck in you because you were
allergic to then? - (A No.

(Q Do you think it was probably due to your condition
at the time that you fainted? - (A) It probably was but
it put nme right off needles.

(Q Are you a diabetic? - (A) No, | just had too nuch
sugar in ny water then, |'ve been all right since.’

In the present case, the answer recorded in Book
116 was a sinple "No", but according to the applicant's
evi dence before us the sergeant under cross-exan nation
"accepted that coments are made during the procedure
that are not necessarily recorded in the Book 116. He
also said .... that it was possible that | had told him
that | was afraid of needles and that if it had been
said he may not have recorded it in the Book 116,
particularly if it had been nentioned whilst we were by
t he Lion I ntoxineter
machine .... In re-exam nation, he said that if he had
t hought that soneone had a serious reason for failing to
provi de a speci men he would have recorded it" (affidavit

para.5). Wiilst this evidence suggests that there was
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sonme di scussion between the applicant and Sergeant
Perrella, which was not |limted to the single word "No"
and which according to the applicant included a
statenment by himthat he was afraid of needles, there is
no suggestion that he gave any specific reason for his
fears or referred to any particul ar occasi on when he had
suffered harmor any ill-effects fromtheir use.

| f we assume that the applicant is correct, and
that he did tell the officer that he was "afraid of
needl es", then we feel bound by the decision in
Johnson's case to hold that this was capabl e of
anounting to a "nedical reason" and that the officer was
not entitled to insist upon a bl ood specinmen, wthout
nore. This does not nean, however, that the doctor had
necessarily to be called. |If the officer had asked
whet her there was a reason for the applicant's fear of
needl es, then the answers m ght have been on simlar
lines to those in Johnson's case and the need to call a
doctor would have been established. But the answers
m ght have reveal ed there was no past experience nor
any other foundation for the clainmed apprehensi on which
is capable of formng a nmedical reason, and in that
case, applying Johnson, the officer would have been
justified in deciding as he did.

This conclusion would normally lead to an order of
mandanmus directed to the Justices and requiring themto
state a case, as the applicant requested themto do. But
such an order would be superfluous if the only facts
whi ch coul d be found by the Justices would nmake it

i nevitable that he should be found not guilty, and in
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the present case in order to avoid this the applicant
seeks an order of certiorari, to set the conviction
aside. This gives rise to the issues of jurisdiction
upon which the Director of Public Prosecutions addressed
us through M Mandel. Before addressing this issue, we
can conveniently deal with the second "Book 116" issue
rai sed by Ms Canavan.

Book 116

The Code of Practice promul gated under section 66
of PACE provides by paragraph C. 6 that "procedures
undert aken under [section 7 of the Road Traffic Act] do
not constitute interviewing for the purposes of the
Code". The Code does not have statutory effect, but in
D.P.P. v. Billington (1988) 87 Cr.App.R 68 it was

conceded and in D.P.P. v. Rous (1992) 94 Cr.App.R 185 it
was held that the statutory "catechisni is not an

i nterview covered by paragraph C. 12 of the Code and
therefore is not subject to these provisions of PACE

It is sufficient to say that the conclusion reached in

D.P.P. v. Rous and the reasons given in the judgnent of

Mann, L.J. in our view are correct.

Book 116 contains no requirenment it should be
signed, or even seen, by the notorist. Its evidential
status is solely that of a contenporary record nade by
the police officer, to which he may refer in order to
refresh his menory when he gives evidence in Court, with
| eave fromthe Court. It has the sanme status, in other
words, as the police officer's notebook. The fact that

it is not seen or signed by the notorist does not give
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grounds for a "natural justice" challenge as was
suggested by Ms Canavan in her witten subm ssion
t hough not pursued in argunent before us.

Formof relief

The Justices' reply to the applicant's request for

themto state a case should be quoted here: -

"Havi ng consi dered the application by the defendant to
state a case in the matter of CPS v. Perry Colin Quy,
heard at Epping Magistrates Court on 29th day of January
1992, we hereby refuse to state a case as required, it
is our viewthat the application is "frivolous" wthin

t he neani ng of section 111 (5) of the Magistrates Courts
Act 1980. CQur findings of fact, relevant to the grounds
mentioned in the application to state a case are as

foll ows: -

The custody sergeant had conplied with the requirenents
of the Road Traffic Act 1988. He explained to the
def endant that as his breath specinen readi ng was
43/ 100, the defendant had the option to have it replaced
by either a blood or urine sanple and would he like to
have it replaced? The defendant replied "no". At no
time before or when the question was being asked did the
def endant nention he had a nedical reason for failing to
provi de blood or urine. The defendant said in evidence
and when cross-exam ned, that the custody sergeant only
of fered the option of blood, not urine. W accepted the
evi dence of the custody sergeant on this point."

The crucial sentence is "At no tine before or when
t he question was being asked did the defendant nention
he had nedical reason for failing to provide bl ood or
urine". This is anbiguous. It could nmean that the
Justices found as a fact that the applicant said nothing
whi ch was capabl e of anmobunting to a nedical reason and
that, in particular, he made no nention of "being afraid
of needles"; or alternatively, that in their view that
statenment, even if nade, was not capable of amounting to
a nedi cal reason

If the Justices are now required to state a case,
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their findings of fact will be based on notes of
recol | ections of evidence given in January 1992. This
is not an inpossible burden, but is not one which they
ought to be asked to undertake unless it is necessary to

do so; conpare R v. Ipswich Crown Court ex p. Baldw n

[1987] Al E.R 596.

W were told that at one stage in the course of
t hose proceedings the Justices indicated to the Crown
Ofice that the intended to serve affidavit evidence in
reply to the applicant's, but that in the event that
they did not do so; and they were not represented at the
hearing before us. Their failure to serve evidence does
not conpel the conclusion that the applicant's evidence
shoul d be regarded as unchal |l enged. Nevertheless, in
the present case his account of the evidence which he
gave and of the police officer can be accepted, in our
judgnent, as accurate, in the absence of any chall enge
toit. It follows fromthis that only one concl usion on
the rel evant facts can be open to the Justices. This is
that the applicant nade a statenment to the effect that
he was afraid of needles, in the course of general
conversation in connection with the offer to himof the
statutory option under section 8 (2), and that Sergeant
Perrella did not ask himto explain what his reasons
were and in fact did not take the remark as offering a
serious reason for failing to provide a bl ood speci nen,
he therefore entered "No" as the answer in book 116.

On those findings, the answer in law has to be, in
the light of Johnson's case and for the reasons

expl ai ned above, that the applicant gave what was
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capabl e of being a nedical reason. This neans that the
prosecution was not entitled to rely upon the breath
speci men, and the charge is not nade out.

M Mandel cited Pul hoffer v. Hllingdon L.B.C
[1986] A.C. 484 (at 485D and 518) for the proposition
that an order for certiorari, as distinct from mandanus,
shoul d not be made so as to quash the conviction save in
exceptional circunmstances. This we fully accept. It
seens to us, however, that when requiring the Justices
to state a case would be an unnecessary formality,
because their findings of fact could only lead to the
conclusion that the applicant was not guilty of the
of fence charged, then the circunstances can be descri bed
as "exceptional" and that the order is both permtted
and justified.

We, therefore, grant an order of certiorari
guashing the conviction for driving a notor vehicle
whi | st the proportion of alcohol in his breath exceeded
the prescribed limt contrary to section 6 (1) of the
Road Traffic Act 1988 and the second schedul e of that
Act

MRS CANAVAN: The applicant in these matters has been
| egal Iy aided throughout. The first thing | ought to

ask for is legal aid taxation of his costs. | think
ought to ask for a defendant's costs order. | cannot
recall if he had any contribution in the magistrates
court.

LORD JUSTI CE EVANS: You are not asking for any order
agai nst the D.P.P.?

MRS CANAVAN: My Lord, no. That is the only thing I
woul d say as far as costs.

LORD JUSTI CE EVANS: Very well legal aid taxation and
your costs can be recovered fromcentral funds.
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VR MANDEL: | would ask for the D.P.P. costs out of the
central funds.

LORD JUSTI CE EVANS: An issue of principle has just been
brought up. W have just been advised this apparently
is regarded as a question of principle as far as the
Crown O fice is concerned. Wre you aware of that?

MR MANDEL: M Lord, no. The issue of costs?

LORD JUSTI CE EVANS: As to whether your costs should be
ordered to come out of central funds.

MR MANDEL: Your Lordships certainly have discretion to
order such costs to be paid out of central funds by
virtue of section 17 of the Prosecution of Ofences Act
1985.

LORD JUSTI CE EVANS: Is that in Archbol d?

MR MANDEL: My Lord, | have brought Hal sbury. | do not
have Archbol d.

LORD JUSTI CE EVANS: (Associ ate speaks to | earned
Judges) You had better read us the section.

MR MANDEL: Section 17 (1):

"Subject to subsection (2) below, the court may --

a) in any proceedings in respect of an indictable
f

(
of fence;" -- that does not apply here --

"(b) in any proceedings before a Divisional Court of the

Queen's Bench Division or the House of Lords in respect
of a summary offence;" -- that does apply --

"order the paynent out of central funds of such anount
as the court considers reasonably sufficient to
conpensate the prosecutor for any expenses properly
incurred by himin the proceedings.

(2) No order under this section may be nmade in favour of

(a) a public authority or;
(b) a person acting --

(i) on behalf of a public authority; or
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(ii) in his capacity as an official appointed by such an
authority."

LORD JUSTI CE EVANS: You do not count as a public
aut hority?

MR MANDEL: My Lord, no.

"(3) Where a court makes an order under this
section but is of the opinion there are circunstances
whi ch make it inappropriate the prosecution shoul d
recover the full anpbunt nentioned in subsection (1)
above, the court
shall --

(a) assess what would, in its opinion, be just and
reasonabl e; and

(b) specify that anount in the order.™
My Lord, subsection 6 defines the authority. | am

sorry, my Lord. One of the definitions is the Crown
Prosecution Service or any ot her.

LORD JUSTI CE EVANS: That bars you

MR MANDEL: Yes, it does. | accept that. | amsorry,
ny Lord, ny error.

MR JUSTI CE EVANS: Thank you again for comng, M
Mandel . Thank you both very nmuch. | amsorry it is so
| ate.
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