
LORD PARKER CJ 

This is an appeal by way of case stated from a decision of Staffordshire Justices sitting at 

Rugeley who dismissed an information preferred by the prosecutor against the defendant that 

he was in charge of a motor vehicle on a road having consumed alcohol in such a quantity 

that the proportion thereof in his blood exceeded the prescribed limit contrary to section 1(2) 

of the Road Safety Act 1967 .  

The short facts were that on 9 November 1968 at about 10.45 pm a Vauxhall Viva car 

collided with a Hillman car causing extensive damage to both cars. The Vauxhall car belonged 

to the defendant, a qualified driver, but the driver at the time was his wife, who was the 

holder of a provisional licence with some four other persons as passengers. The only qualified 

supervisor was the defendant. The police came on the scene and they requested the 

defendant, suspecting him of having taken drink and of having driven, to take a breath test. 

That test proved positive; he was taken to the station, he had another test which proved 

positive, and finally the analysis of his blood showed a proportion of alcohol well above the 

prescribed limit. After the defendant had been arrested, the police invited his wife to drive to 

Rugeley. After driving a few yards she stopped and told the police officer to take over as she 

was shocked, and he did so. 

Two points were taken on behalf of the defence. It was first of all said that the police officer 

had no reasonable cause to believe that the defendant was driving; I have said that in fact 

the person driving was his wife. The police officer, however, stated in evidence that in all the 

circumstances, into which it is unnecessary to go, he had a strong suspicion that this was a 

case of switching drivers, in other words that the defendant had been driving and that the 

wife took the blame. The justices accepted that contention, and held that there was 

reasonable ground for suspecting that the defendant was the driver, and accordingly that he 

had been properly requested to give a breath test and properly arrested. He was, of course, 

at the trial, only charged with being in charge and not being a person driving. 

The second point taken was that anyhow he was not in charge. The prosecution's contention 

was that as he was the supervisor he thus was in charge, and that submission the justices 

accepted. Although we have been asked to give our ruling on the question whether the 

supervisor in those circumstances is in charge, I find it quite unnecessary to do so and for the 

following reasons. The defendant sought to show, the burden being upon him, that he came 

within section 1(3) , namely, ‘that at the material time the circumstances were such that 

there was no likelihood of his driving the car so long as there was any probability of having 

alcohol in his blood in a proportion exceeding the prescribed limit.’ That was accepted by the 

justices, who held that in all the circumstances of the case the defendant had discharged the 

burden that was upon him.  

What is said in the present case by Mr Mellor is that there was no evidence upon which the 

justices could come to that conclusion. Here was a case where husband and wife with their 

friends had gone out to a local club. It was arranged–this was the defendant's case–that she 

would drive, in other words he could drink as much as he liked, but she was not going to 

drink because she was going to be the driver. There is no doubt, as it is found, that she did 

drive to the club and drive away from the club; unfortunately this accident occurred when 

they were only two miles from their home. Both the defendant and his wife gave evidence, 

and the justices, as it seems to me properly directing their minds as to the law, found on the 

facts that the burden had been discharged. Mr Mellor concedes that it would be discharged if 

this was a simple case of the wife being a qualified driver and acting as chauffeuse, but he 

says that in the circumstances of this case the husband being the supervisor, it is impossible 

for that burden to be discharged. At any moment he says the husband might have had to 

take over. 

I am unable to accept that submission. It seems to me that there may well be facts, and the 

justices held that this was such a case, where even though the wife was the holder of only a 

provisional licence and the husband was the supervisor, he could nevertheless satisfy the 

justices that there was no likelihood of his driving. Although I might well myself have come to 

a different conclusion in this case, I do not propose to interfere with the findings of the 

justices, and accordingly I would dismiss this appeal. 

ASHWORTH J 

I agree. 

CANTLEY J 

I agree. 

	


