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*60  Director of Public Prosecutions v Spurrier  

Queen's Bench Division  

21 July 1999  

[2000] R.T.R. 60  

( Lord Justice Simon Brown and Mr Justice Newman )   

July 21, 1999  

BREATH SPECIMEN FOR ANALYSIS  

Reliability of device   

High reading indicating breath— alcohol level four times statutory limit— Defendant's 

breath smelling of alcohol— No other observable signs of intoxication— Defendant claiming 

consumption incompatible with reading— Whether expert evidence required to rebut 

presumption of reliability of reading— Approach to be followed—  Road Traffic Offenders 

Act 1988, s. 15(2) —  Road Traffic Act 1988, s. 5(1) .   

Section 15 of the Road Traffic Offenders Act 1988 [as substituted by section 48 of and 

paragraph 87 of Schedule 4 to the Road Traffic Act 1991 ] provides:   

“ (1) This section and section 16 of this Act apply in respect of proceedings for 
an offence under section 3A, 4 or 5 of the Road Act 1988 (driving offences 

connected with drink or drugs); and expressions used in this section and 

section 16 of this Act have the same meaning as in sections 3A to 10 of that 

Act. (2) Evidence of the proportion of alcohol or any drug in a specimen of 

breath, blood, alcohol or urine provided by the accused shall, in all cases 

(including cases where the specimen was not provided in connection with the 

alleged offence) be taken into account, and, subject to subsection (3) below, it 

shall be assumed that the proportion of alcohol in the accused's breath, blood 

or urine at the time of the alleged offence was not less than in the specimen…”    
Section 5(1) of the Road Traffic Act 1988 provides:   

“ If a person– (a) drives or attempts to drive a motor vehicle on a road or other 

public place, or (b) is in charge of a motor vehicle on a road or other public 

place, after consuming so much alcohol that the proportion of it in his breath, 

blood or urine exceeds the prescribed limit he is guilty of an offence.”   
 

*61  

The defendant was stopped by police at 11.45 a.m. whilst driving a motor vehicle. 

Though she displayed no signs of erratic driving, was not unsteady on her feet and her 

eyes were not glazed, her breath smelt of alcohol, and a roadside breath test proved 

positive. At the police station a specimen of the defendant's breath gave a reading on 

a Lion Intoximeter 3000 device of 143 microgrammes of alcohol per 100 millilitres of 

breath, four times the prescribed limit. An information was laid against the defendant 

of driving a motor vehicle when the proportion of alcohol in her breath exceeded the 

prescribed limit contrary to section 5(1) of the Road Traffic Act 1988 . The justices 

accepted the evidence of the defendant that at the time she was stopped by the police 

she had not consumed any alcohol since 11.30 the previous night, when she consumed 

two cans of lager and a quarter of a bottle of whisky. The justices found that the time 

elapsed since the last consumption, the absence of observable signs of intoxication 

other than the smell of her breath, her rational co-operative behaviour and previous 

good character were not compatible with the high reading of the Lion Intoximeter, and 

that in those circumstances the Lion Intoximeter reading was unreliable and there was 

no need for expert or technical evidence to rebut the statutory presumption, under 

section 15(2) of the Road Traffic Offenders Act 1988 , of the reliability of the device. 

The justices accordingly dismissed the information.   
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On appeal by the prosecutor:  

Held, dismissing the appeal, that, to require expert medical or scientific evidence as to 

the reading which would have been produced by the consumption of alcohol claimed, 

save where it was so small that it was manifest that it could not give rise to a very high 

reading, in order to draw an inference that a breathalyser device was unreliable and to 

rebut the statutory presumption of reliability under section 15(2) of the Road Traffic 

Offenders Act 1988 , would impose a special evidential regime on the fact finding 

process for which there was no justification in law (pp. 65D– E, 66C– D); that, as 

observable consequences on an individual of consuming alcohol could vary enormously 

depending upon their size, make up and the operation of their body's physical and 

chemical processes, in many cases expert evidence, including information on 

absorption rates for alcohol, was likely to be essential to a proper conclusion on the 

facts, but it was the function of justices to critically weigh the facts in each case (p. 

66D– E); that, on the evidence of the defendant's consumption and absence of 

observable signs of inebriation accepted by the justices taken against the very high 

reading, neither the inference drawn nor the decision to acquit made by the justices 

was one that no reasonable bench could have drawn or made (pp. 68F, 69A); and that, 

although the defendant's case bumped up against the borderline at which it became 

perverse for justices to draw the inference of unreliability absent expert evidence, the 

justices had seen the defendant in the witness box, had had a reasonable opportunity 

to judge whether *62  the discrepancy was explicable by her having a strong alcohol 

tolerance and decided that it was not (p. 69C– E).   

Cracknell v. Willis [1998] R.T.R. 1, HL(E), applied .   

Director of Public Prosecutions v. Hill [1991] R.T.R. 351, DC, distinguished .   

For observations on the approach of a fact– finding tribunal to the evidence in a case 

such as the present: see pp. 67D– 68E.  

Additional cases cited in argument:  

• Anderton v. Waring [1986] R.T.R. 74, DC .   

• Maharaj v. Solomon [1987] R.T.R. 295, DC .   

Case stated by West Midlands Justices sitting at Birmingham  

1 On May 13, 1998 an information was laid on behalf of the Director of Public 

Prosecutions, the prosecutor, against Lynne Spurrier, the defendant, that on 

Wednesday May 13, 1998 in the City of Birmingham, she drove a motor vehicle on 

Worlds End Lane, Quinton, after consuming so much alcohol that the proportion thereof 

in her breath exceeded the prescribed limit, contrary to section 5(1) Road Traffic Act 

1988 .   

2 The justices heard the information on December 11, 1998 and found the following 

facts, (a) At approximately 11.45a.m. on Wednesday May 13, 1998 Police Constable 

Hale and Woman Police Constable Devaney were on uniformed mobile patrol on Worlds 

End Lane, Quinton. (b) They caused to stop a motor vehicle, a beige Ford Sierra 

registration number B840 NLV, being driven by the defendant, having realised the 

vehicle excise licence in relation to the vehicle had expired, (c) Upon speaking to the 

defendant they could smell intoxicating liquor on her breath, (d) The defendant was 

asked whether she had been drinking on the morning of May 13, 1998 and given the 

appropriate caution, (e) The defendant was allowed to pick up her three– year– old son 

from nursery school a short distance from where the vehicle was stopped in light of her 

concern for him. (f) Upon return she was required to provide a specimen of breath for 

analysis and was reminded that her failure or refusal to do so would result in her arrest, 

(g) The defendant provided the sample for roadside screening, which, having been 

administered, showed a positive result, (h) The defendant was arrested on suspicion of 

driving with excess alcohol to which she made no reply, (i) The defendant was then 

conveyed to Rose Road police station where the facts were relayed and her custody 

authorised, (j) At 12.30p.m. on May 13, 1998 the defendant was seen at Rose Road 

police station by Jane Marie Rouse, a trained operator of the Lion Intoximeter 3000 
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device, (k) The defendant was advised that she was under investigation for driving a 

motor vehicle with excess alcohol. (1) The defendant was then asked whether she had 

consumed any alcohol or used a mouth spray or *63  mouthwash or any medication, or 

eaten, inhaled or taken anything within the last 20 minutes to which the defendant 

replied, “ No” . (m) The defendant was asked whether she had smoked within the last 

five minutes to which the defendant replied, “ No” , (n) The defendant was then 
required to provide two specimens of breath for analysis and advised that the specimen 

with the lower proportion of alcohol in her breath would be used as evidence and the 

other would be disregarded. (o) The defendant was warned that her failure to provide 

would render her liable to prosecution and she agreed to provide the two specimens. 

(p) At 12.39 she provided her first specimen of breath, (q) At 12.41 she provided her 

second specimen of breath, (r) The lower reading was found to contain no less than 143 

microgrammes of alcohol per 100 millilitres of breath, (s) The previous day, May 12, 

1998, the defendant had been home all day, and had not consumed any alcohol during 

that day until 8.30 that evening with her husband, (t) She had then consumed two cans 

of lager and had shared half a bottle of whisky equally with her husband, equating to 

three to four glasses each and that consumption took place between 8.30 p.m. and 

11.30 p.m. on May 12, 1998. (u) No consumption of alcohol took place between 11.30 

p.m. on May 12, 1998 and 11.45 a.m. on May 13, 1998. (v) The defendant did not 

display any signs of erratic driving, neither was she unsteady on her feet nor her eyes 

glazed. She co-operated with the police at the scene and during the Lion Intoximeter 

procedure. The only symptom associated with alcohol consumption was a strong smell 

of intoxicating liquor in her breath.   

3 There were no contentions by the prosecutor on any points of law.  

4 It was contended by the defendant that if the court were to accept the evidence 

adduced by the defendant, namely that she had consumed no alcohol between the 

hours of 11.30 p.m. on May 12, 1998 and 11.45 a.m. on May 13, 1998, and consumed 

only what she had stated, they could, in absence of technical or medical evidence, draw 

an inference that the machine used to measure the level of alcohol in the defendant's 

breath might not have been reliable, having regard to other facts and circumstances of 

the case.  

5 The justices were referred to the following case by the defendant: Cracknell v. Willis 

[1998] R.T.R. 1 to support her view that the justices could drawn an inference. The 

justices were advised by the clerk of the court that, even if they did accept the 

defendant's version of events, they could not, in law, draw an inference, in the absence 

of technical or medical evidence being adduced by the defendant, that the Lion 

Intoximeter machine used to measure the level of alcohol in the defendant's breath 

was unreliable.   

6 The justices were of the opinion that: (a) the defendant had consumed the amount of 

alcohol she stated she had consumed and that no consumption took place between the 

hours of 11.30 p.m. on May 12, 1998 and 11.45 a.m. on May 13, 1998. (b) The amount 

of alcohol *64  consumed by the defendant, together with the time elapsed since the 

last consumption, was not compatible with the high reading shown by the Lion 

Intoximeter. (c) The defendant's behaviour was not compatible with the high alcohol 

reading. She behaved entirely rationally throughout her dealings with the police, 

co-operated fully and displayed none of the symptoms one would expect with such a 

high reading, (d) The justices accepted that there was no technical or medical evidence 

adduced by the defendant regarding the unreliability of the machine and noted the 

advice given by the clerk. The justices were however of the opinion that the level of 

alcohol shown by the Lion Intoximeter (143 microgrammes per 100 millilitres) was 

clearly incompatible with the amount of alcohol consumed by the defendant, and there 

was no need for expert/technical evidence on the point, (e) For the above reasons the 

justices were of the opinion that the Lion Intoximeter was not reliable, (f) The justices 

accordingly dismissed the information having regard to their findings.   

The prosecutor appealed.  

7 The questions for the opinion of the court were: (1) whether the justices' decision to 

acquit the defendant on the facts found was perverse in that no reasonable bench could 
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have reached such a decision on that evidence; (2) whether, in order to rebut the 

statutory presumption of reliability of the Lion Intoximeter, it was necessary for a 

defendant who gave evidence of consumption of a certain quantity of alcohol also to 

adduce expert evidence of the reading that would be produced by the consumption of 

that amount of alcohol by the defendant in the circumstances stated by the defendant.  

407 Representation  

• Simon Ward for the prosecutor.   
• David Seconde for the defendant.   

JUDGMENT NEWMAN J.  

This is a prosecutor's appeal by way of case stated by the West Midlands Justices in and 

for the petty sessional division of Birmingham.  

On December 11, 1998 the justices heard an information laid against the defendant 

that on Wednesday, May 13, 1998 she drove a vehicle on Worlds End Lane, Quinton, 

after consuming so much alcohol that the proportion in her breath exceeded the 

prescribed limit contrary to section 5(1) of the Road Traffic Act 1988 .   

The brief facts are that at 11.45 a.m. on May 13 two uniformed police officers stopped 

the defendant who was driving a car displaying an expired excise licence. Her breath 

smelt of alcohol. After caution she was required to provide a specimen of breath. She 

did so; it was positive. She was arrested and conveyed to the police station. At the 

police station she provided a specimen of breath using a Lion Intoximeter 3000 device. 

The lower reading was no less than 143 microgrammes of alcohol per 100 millilitres of 

breath; the prescribed level being 35 microgrammes. Thus this represented rather 

more than *65  four times the prescribed limit. The defendant had displayed no signs 

of erratic driving, and was not unsteady on her feet, nor were her eyes glazed. She 

co-operated throughout. But for the smell of alcohol, there were no observable signs 

that she had consumed alcohol.   

The justices, having heard her give evidence, accepted that (1) on May 12 from 8.30 

p.m. until 11.30 p.m. she had consumed two cans of lager and shared a half bottle of 

whisky equally with her husband; (2) she had consumed no alcohol between 11.30 

p.m. on May 12 and her arrest at 11.45 a.m. on May 13. It was not suggested that she 

had consumed any after her arrest.  

On that evidence the justices concluded that the amount she had consumed was not 

compatible with the very high reading from the Lion Intoximeter device. Further, that 

her observable behaviour and condition were not compatible with that high reading. 

They therefore concluded that the Lion Intoximeter was not reliable and she was 

acquitted. Before retiring the justices were referred to Cracknell v. Willis [1988] R.T.R. 

1 .   

Having referred to the case, the justices understood it correctly as establishing that the 

evidence which is admissible on a challenge to the reliability of an Intoximeter device is 

not limited to direct evidence of the unreliability of the breath testing device, but can be 

based on evidence such as the level of consumption, and the activities of the defendant 

before arrest and on his or her condition on arrest.  

The submission by the prosecutor on this appeal obviously does not seek to challenge 

the decision in Cracknell v. Willis . Indeed, Mr Ward, who has appeared for the 

prosecutor, prays it in aid. The argument as adumbrated in the skeleton argument 

submitted prior to the hearing, and canvassed before the court, is different.   

It is submitted that, in all but the very rare cases where the consumption of alcohol is 

found to be minimal, the character of the evidential issue for the justices will be such as 

requires them to hear medical or scientific evidence to enable them to reach a proper 

and considered determination on the reliability of the device. Put more narrowly for the 

purposes of this appeal, the submission is that in this case the justices could not 

properly reach the conclusion they came to, namely that the device was unreliable, 

absent medical or scientific evidence.  
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The evidence which the submission contemplates would be provided to justices would 

relate to absorption rates for alcohol and opinion evidence as to whether, having regard 

to the size, condition and health of the defendant and other relevant considerations, 

the reading shown by the device was consistent with the amount said to have been 

consumed.  

The broader submission I do not understand to be derived from the governing 

legislation, save to the extent that section 15(2) of the Road Traffic Offenders 

Act 1988 contains in its material part a presumption of *66  the reliability of 

the device in the circumstances prevailing in this case. It provides:  “ Evidence 
of the proportion of alcohol or any drug in a specimen of breath, blood or urine 

provided by the accused shall, in all cases (including cases where the specimen 

was not provided in connection with the alleged offence) be taken into account, 

and, subject to subsection (3) below, it shall be assumed that the proportion of 

alcohol in the accused's breath, blood or urine at the time of the alleged offence 

was not less than in the specimen.”   

Support for the broader proposition which has been canvassed cannot be derived, as I 

have said, from the Road Traffic Act 1988 . Unlike proof of a mental condition or disease 

of the mind the reliability of a breath testing device is not only susceptible of being 

established by expert evidence.   

However, it is submitted, as I have indicated, that, save where the consumption is so 

small that it is manifest that it could not give rise to a very high reading, an inference 

that the device is unreliable should not be open to justices unless they have heard 

some expert evidence. The difficulty, in my judgment, with pressing this submission 

too far is that it comes too close to imposing a special evidential regime on the 

factfinding process for which no justification can be found in any special provision of 

law. That said there is, in my judgment, much force in the general thrust of the 

argument, namely that the observable consequences on an individual of having 

consumed alcohol can vary enormously, depending upon their size, make up, and the 

operation of physical and chemical processes within the body. In many cases expert 

evidence including information on absorption rates for alcohol are likely to be essential 

to a proper conclusion on the facts, but it is the function of the justices with the 

assistance of argument and legal advice from their clerks to critically weigh the facts in 

each case. We have been helpfully referred by Mr Ward to Director of Public 

Prosecutions v. Hill [1991] R.T.R. 351 , where this court held on facts similar, but in 

material respects dissimilar from this case, that the justices had reached a conclusion 

that a device was unreliable on evidence which did not justify that conclusion. In that 

case, the court concluded in the judgment of Neill L.J. as follows, at 356:   

“ In this case it seems to us that if the defendant were to be believed, however 
credible a witness he appeared to be and however well he gave his evidence, it 

would involve three very surprising consequences: one that the Intoximeter 

itself was faulty; two that not only was that faulty but the Draeger Alert Device 

was also faulty, and finally that there was some explanation other than drink 

*67  to account for the evidence of glazed vision which was not only given By 

the police, but was accepted by the justices.”    
 

The court therefore concluded that that evidence was insufficient to rebut the 

presumption. It is convenient while I have referred to that case to draw attention to 

that which, in my judgment, distinguishes it from the present. The level of reading 

shown in that case was 46 microgrammes of alcohol, thus markedly lower than the 

reading in this case, and, unlike this case where there was no evidence at all of 

observable effects of alcohol, in that case there was the evidence of glazed vision.  

Reverting therefore to the thrust of the argument and developing it by further 

reference to authority, it is right that Lord Griffiths in Cracknell v. Willis [1988] R.T.R. 

1 pointed out in terms which are material to this case what justices should have in 

mind. Lord Griffiths stated, at 20:   
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“ The justices will remember that the presumption of law is that the machine is 

reliable, and they will no doubt look with a critical eye on evidence such as was 

produced by Hughes v. McConnell [1985] R.T.R. 244 , before being persuaded 

that it is not safe to rely on the reading that it produces.”    
 

It may be helpful if the opportunity is taken in this case to draw attention to some 

particular points, by way of example, as to how a fact– finding tribunal would adopt a 

critical eye to the evidence in a case such as this.  • (1) A discrepancy between the 
claimed consumption and the reading can be a factor pointing either to the unreliability 

of the machine, or the unreliability of the defendant's, evidence as to how much he or 

she consumed. Having regard to the presumption that the device is reliable, it is 

essential fox the justices to consider the reliability of the defendant's: evidence having 

that presumption specifically in mind.   

• (2) In the example taken by counsel for the prosecutor, namely minimal claimed 
consumption and a very high reading and little or no other evidence on the point, 

the discrepancy would be solely derived from the defendant's claimed 

consumption, which means it has to be weighed against the presumption that the 

machine is reliable. In my judgment rebutting the presumption in circumstances 

such as that is most likely to be very difficult.   

• (3) In a case where there are no observable signs of alcohol, save on the breath, 
justices should, have in mind as a matter of general knowledge that certain people can 

develop a– tolerance for a high level of alcohol in their body without being observably 

under the influence of alcohol, and thus they should approach such evidence of no 

observable signs of having consumed alcohol, having in mind that it will not necessarily 

support a claim to low consumption or moderate *68  consumption long ago. In many 

cases, depending upon the facts and upon the evidence, cases will arise where it may 

be necessary to consider an adjournment for the purpose of the justices being 

illuminated on the issues by. expert evidence.   

• (4) In my judgment it is to be expected, in every case where arguments such as these 
are advanced, either that the level of the reading could be a great surprise to the 

person under arrest or, in the absence of any knowledge as to levels, the very fact of a 

positive breath test and the fact that the Intoximeter has shown a reading above the 

prescribed limit, in my judgment is something which is to be taken as likely to be a 

matter of surprise for the individual concerned. The absence of any evidence of surprise 

or comment or any evidence of a claim for there having been only limited consumption 

or consumption long ago, in my judgment, will be a factor for justices to consider. Of 

course they must do so, not forgetting that the defendant will have been cautioned and 

would have been told that he is not bound to say anything. Depending on the case this 

may or may not be a factor which assists the justices, and of course depending upon 

the case it will always be a matter for the justices to decide what weight they attach to 

the absence of such evidence.   

• (5) In cases where the prosecution have been given no notice that the defence intend 

to claim that the device was defective it will of course be for the prosecution to consider 

whether to apply for an adjournment to call expert evidence going to the defence claim. 

One anticipates in such a case that the justices are likely to respond favourably to such 

an application and it would, in my judgment, be within their discretion, of course 

hearing all the circumstances, to order that the defendant pay the costs incurred by 

such an adjournment.   

• (6) As a matter of general rule, I can see no reason why the defence should not be 
taken to be required, of course on pain of paying the costs of an adjournment if that 

proves to be necessary, to give some notice in advance of the trial of the grounds upon 

which a claim that the device was defective will be advanced. In my judgment, having 

regard to the presumption laid down in the legislation that the device is reliable, the 

efficient administration of justice requires the prosecution to know of a challenge to a 

matter in issue which according to the Act of 1988 it is entitled to assume is 

established.   

Having made those observations I return to this appeal. Proceeding as one must upon 

the basis of the evidence accepted by the justices, namely no consumption since 11.30 
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the prior night, no consumption other than the amount claimed, and no observable 

signs of inebriation, all taken against a very high reading, I am not persuaded that the 

inference drawn by the justices is one to which no reasonable bench properly directing 

themselves could come. I am bound to say that other justices may well not have come 

to the same conclusion and properly so.  

As Mr Ward has pointed out, there is nothing in the case stated to indicate that a 

particularly critical view was taken by the justices of the *69  evidence; the case stated 

does not, for example, disclose the reasons for the weight which the justices must have 

attached to the defendant's evidence. That said, I remain of the view that for the above 

reasons, this appeal must be dismissed and the case is to be distinguished from 

Director of Public Prosecutions v. Hill [1991] R.T.R. 351 .   

As to the questions which are posed– “ (1) was the justices' decision to acquit the 
defendant in this case, on the facts found, perverse in that no reasonable bench could 

have reached such a decision on that evidence?” – it follows that the answer is “ No” ; 
and– “ (2) in order to rebut the statutory presumption of reliability of the Lion 
Intoximeter, is it necessary for a defendant who gives evidence of consumption of a 

certain quantity of alcohol to also adduce expert evidence of the reading that would be 

produced by the consumption of that amount of alcohol by that defendant in the 

circumstances stated by the defendant?” – it follows the answer to that question is also 

“ No” .  

SIMON BROWN L.J.  

I take the same view as my Lord, although I am inclined to think that this case bumps 

up against the borderline at which it becomes perverse for justices to draw the 

inference absent any expert evidence that despite the statutory presumption the 

breathalyser device was unreliable. The strength of the defence case here lay in the 

apparent discordance between on the one hand the strikingly high reading shown by 

the device, and on the other hand the defendant's observed condition at the time of her 

arrest, there being no indication of drink taken save only the strong smell of alcohol.  

No doubt in the case of a seasoned alcoholic such a discordance may be explicable by 

the defendant having developed a strong tolerance of alcohol, but these justices saw 

the defendant in the witness box and had a reasonable opportunity to judge whether 

she fell within that category. It may be assumed that they concluded otherwise. All that 

this court knows about her is that she is a woman of good character with a three– year– 

old son, ready to spend an evening of comparatively heavy drinking with her husband. 

Clearly not every bench of justices would have acquitted this defendant. That said I, 

like my Lord, conclude that the justices here were entitled to reach the conclusion they 

did, and the appeal is accordingly dismissed.  

Representation  

• Solicitors for the prosecutor: Crown Prosecution Service , Birmingham.   
• Solicitors for the defendant: Cartwrigbt & Lewis , Oldbury.   

Appeal dismissed.  

Legal aid taxation.  

 

 


